# K~63. 100 8/8/78
Memorandum 78-52
Subject: Study K-63.100 - Evidence (Application of Evidence Code Prop-
erty Valuation Rules in Nencondemnation Cases)

Last session the Commission recommended legislation relating to
evidence of market value of property that, among other features, would
have extended Evidence Code Sections 810-812 to all cases in which
market value 1s in issue (except property taxation matters). The Evi-
dence Code provisions are presently limited to emlneat domain and in-
verse condemnation proceedings.

The Commission received a mumber of cbjections to this proposal,
the foremost being from the State Buar Committee on Condemnation, which
felt that other cascs should not be burdened by the intricacies of
eminent dowain law. The Comnission decided to withdraw its proposal
upon receipt of a letter from the State Bar Committee on Administration
of Justice zlso expressing szvisus concerns and requesting that the
Commission delay actionm on the proposal. A copy of the CAJ letter is
attached as Exhibit 1 (pink).

The sta2ff has since then made a detailed review of the Evidence
Code provisions, and a comparison of the provisions with the general law
of valuation outside the Evidence Code, such as it is. As a result of
this review and comparison, we have made a number of observations: (1)
The general law outside the Evidence Code relating to valuation of
property is sketchy ond hard to find; what there is of it appears mostly
in pre-Cocde condemnation casez; {2) where the general law is ascertain-
able, it for the mo=t part is consistent with the Evidence Code provi-
slons; (3) in cases where the general law is inconsistent with the
Evidence Code provisicas, the Evidence Code either liberalizes admissi-
bility, or there appear te he valid reazsonc for restricting admissibili-
ty.

The staff has prepared the attached draft of a new recommendation
to extend the Evideice Ccde provisionc t2 novrcendemnation cases. The
draft answers tlhic questions raised by persoms concerned about the prior

recommnendation. See Exhibits 1-5 of tuis Memcorandum. If the Commission
approves the draft, :the staff wili distribute the recommendation to the

various State Dor committees 2ad other Intevested persons for review,
and will have the recommendaticn printed.

Respectfully subumitted,

Nathaniel Sterling
Assistant Executive Secrerary
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Mr. John Demoully,
Executive Director
Ccalifornia Law Revision

Commiasion
stanford University
Palo Alto CA 94305

Dear Mr. Demoully:

T am writing you at the request of the Chairman of the Committee
on Administration of Justice, Jerome I. Braun, and the Family Law
Section's Legisiative Committee Chairman, James K. Ratchelor, re-
garding AB 2282.

As we understand it, AB 2282 had its genesils in a 1977 Law Revision
Commission report on the Evidence of Market value of Property.
However, AB 2282 differs sufficiently from the LRC 1977 recommenda-
tion, previously considered by the Family Law BSection and CAJ, to
cause serious concern. Enclesed you will find a copy of a report
by Robert A. Holtzman, a member of the Southern Section of CAJ, in
which both the Family Law Section and CAJ concur.

The CAJ and Family Law Section Zeel this matter is of sufficient
importance that the bill should not be heard In the Senate Judiciary
until the Commission has had an opportunity to review the concerns
aet out in Mr. Holtzman's report, and if possible discuss them

with & representative of the Committee or Section.

We realize that this may cause some inconvenience on your part, but
request your indulgence in l1ight of the seriousness of the concern.

Very truly yours,

§ﬁ54w’ /%M' i

Susan Mahony
Staff Attorney
SM:ib
enclosure
ce: Messrs. McAlister, Bradford, Braun, Batchelor, Brayton. Chernick,
Holtzman and Wilson )
Mgs, Mlller and Musser



TO: Commitiees on Administrakion df Justice

FROM: Robert A, toltzman .
RE: Assembly Bill 2282 as Amended April 3, 1978
I

SUMMARY AND RECOMMENDATIONS

AB 2282 encompasses three distinct subjects.
Sections 1, 7 and 8 attempt to solve specific problems that
have arisen in connection with the valuation of property in
eminent domain proceedings. Sections 2 through 6 provide
sweeping changes in the admission of evidence in civil
actions where the value of real or perscnal property is in
issue, by making the limiting provisions of the Bvidence
Code, heretofore applicable only to eminent domain and
inverse condemnation proceedings, expressly applicable to
all eclvil proceedings except those involving property tax
aggsegsments or equallzation. The changes would thus affect
actions or proceedings as diverse as deficiency judgment
proceedings under Code of Civil Procedure Section 580(a},
actions for damages for conversion or destruction of personal
property, and marriage dissclution proceedings. Sections 9
and 10 transfer provislons relating to the admissibility and
effect of evidence relating to the amount of unpaid taxes
from the Revenue and Taxation Code to the Evidence Code,
with slight modification, and make technical changes to
conform the language of fevenue and Taxation Code Section
4986 to the Eminent Domain Law (Code of Civil Procedure
Sections 1230.010 1237.050). :

The Committee considered the bill, the Worth and
8South seciions working on it independently. Both sections
indicated serious misgivings about the bill in its present
form. The report that follows is, in essence, a synthesis
of the separate views of the Horth and South sections.

There appears to be no objection to the changes
provided for in Sections 1, 9 and 10, for the reasons set
forth hereinbelow. Both sections appear to be of the opinion
that the balance of the bill should be opposed because,
firgt, it is philoscphically unsound in that it will stifle
the present tendency of the courts to devise innovative
methods of ascertaining the value of property and unduly
regtrict available methods of proof; second, no demonstrable
necd has been shown for such restriction; and, third, the
bill contains & number of specific objecticnable features
and fails to cure specific problems which exist in the
present statutes,

-



1t thus appears that all of the bill except Sections
1, 9 and 10 thereof, should be opposed, both on the ground
that the fundamental changes in the law which it would bring
about are undesirable and on the further ground that, if the
legislature deems it desirable that such restrictive provirions
be adopted, the bill in its present form is so defective in
its approach as to require substantial study and revision.

II

'CHANGES IN EMINENT DOMAIN PROCEDURE

A. Section 1 of the bill modifies C.C.P. Section
1260.220, part of the Eminent Domain Law, relating to presenta-
tion of evidence of value of condemned property where multiple
property interests are affected (i.e., owner, tenant, subtenant,
etc.). It makes it clear that each interest holder will
have an adeguate opportunity to present evidence of the
value of the whole property, in order to assure an adequate
award for the purpose of apportionment. This amendment is
desirable in that such persons may have unigue knowledge of
the value of the property and should not be precluded from
presenting evidence because of the limited character of
their property interest.

B. Sections 7 and B preclude an owner or expert from
taking into account, in formulating his opinion of value in
an emlinent domain case, such matters as sales or leases or
contracts to sell only the subject property or part thereof
i1f such sales or leases occur or such contracts are entered
into after the filing of the lis pendens. Although the
purpose of eliminating untrustworthy evidence is commendable
it would appear that such matters should properly be considered
by the witneses and that their reliance thereon should go to
the weight rather than to the admissibility of their opinions.
Tt should be noted also that the word "occurs", relating to
the creation of a lsase (page 5, line 1} is ambiguous and
could give rise to unwarranted controversy relating to the
time of cremation of the leasehold estate.

I1T

EXPANSION OF THED LVIDENCE CODE PROVISIONS
RELATING TO EMINENT DOMAIN AND INVERGE
CONDEMNATION GOES TO SUBSTANTIALLY ALL
CIVIL ACTIONS.

h. Gencral piiilosophy. The basic philosophy of the
Evidence Code 1s to provide liberallv for the admissibility
cf all relevant evidence (Evidence Code, Sections 2, 350 -
351) subject teo the power of the trial judge, in the exercise
of his discretion, tc exclude evidence if its probative
value is substantially outweighed by the probability




that its admission will necessitate undue consumption of
time, or create substantial danger of undue prejudice, of
confusing the issues, or of misleading the jury (Evidence
Code, Section 352). The Evidence Code also contains specific
provisions excluding relevant evidence for reasons of public
policy or because it is too unreliable to be presented to
the trier of fact (see, for example, Evidence Code Sections
900 - 1070 re privileges, Sections 1100 - 1156 re extrinsic
policies, and Section 1200 re hearsay). This philosophy
characterizes the modern view of evidence (compare Federal
Rules of Evidence, Rule 102).

Value of property is ordinarily proved by opinion
testimony, generally from experts, but alsoc from owners of
the subject property, partners in an owner-partnership, or
knowledyeable officers of an owner-corporation or association.
The proposed expansion of the Evidence Code does not affect
this general approach. But the reported cases have permitted
humerous exceptions to this approach, reflecting the willingness
of the trial courts to accept innovative approaches 1n '
difficult situations, and the willingness of the Appellate
Courts to approve the practice where the evidence was deemed
logically probative. The Uniform Commercial Code expressly
codified one such approach, the use of trade journal, newspaper
or perlodical reports of prevailing market price or value of
goods, regularly sold on established commodity markets
(U.C.C., Section 2724}, Cases have upheld direct evidence of
sales of the property ltself, or of comparable property
[see, e.g., Foreman & Clark Corp. v. Fallon, 3 Cal. (3d)
875, BB6, 470 Pac. (2d) 3Je2, 92 Cal, Rptr. 162 (1971);
In Re Marriage of Folb, 53 Cal., app. {3d) 862, B71, 126 Cal.
Rptr. 306 (1975)]. The report of the Law Revision Commission
on the proposed legislation indicates that it would eliminate
the rule of limited admissibility of sales data, and thus
change the rule laild down in the foregoing cases (Annual /1.
Report of law Revision Commissicn, December, 1977, page 112,
footnote Ho. 20). '

The members of the Committee are unaware of any
significant uncertainty in the application of the present
value rules by the trial courts, and have not chserved
the confusion among appralssrs, attorneys and the courts
and resultant problems mentioned in the Law Revision

1, The Law Revisilon Commissionh report suggests that the
statutory exception would be preserved. In the absence
of statutory language to such effect, the later
enactment may prevail.

-



Commission Report {page 111). fThe ability of the trial
courts to exclude egvidence under Evidence Code Section 352
prevents ahuse. The present tendency of the courts to
devise innovative methods of ascertaining the value of
property is consistent with the modern view of evidence
and, even if productive of some confusion or uncertainly, is
preferable to the restrictive rule proposed. Enactment of
the stifling provisions of AB 2282 would constitute an
undesirable step backward in the development of the law of
evidence. '

8, Section 6 permits opinion evidence as to value by
a knowledgeable officer, regular employee or partner designa-
ted by a corporation, partnership or unincorporated associa-
tion that is the owner of the property or property interest
involved. This would be a desirable change in eminent
domain procedure because it would alleviate the necessity of
emall businesses having to retain experts. The concept of
"designation" creates an uncertainty; no method or procedure
of designation is provided, and a witness may not qualify
absent board authorization or the like. Further, it is
unclear whether an ogpgﬁ;gg:géggy may ¢all a corporate
officer, etec., regyardless of designation, and regardless of
the officer's knowledge or lack thereof,

c. Evidence Code Section 816 prevents a witness from
taking into account as the basis for his opinion the price
and other terms and circumstances of a sale or cofntract to
sell, except where the comparable property 1ls situated
geographically near the property being valued and was sold
quite "near in time to the date of valuation" and was "alike
in trespect to character, size, situvation, usablility, and
improvements". The Law Revisilon Commissiopr found these
restrictions to be far too chercus but AB 2282 does nothing
to diminish them. The bill should expand Section 816 so as
to permit an expert to take into account bona fide sales
reasonabhly related in time, without such restrictions.

D. Evidence Code Sectlon 819 prevents a witness from
taking into account as a basis for his opinion capital-
lzation evidence, excapt with respect to rentals from existing
improvements on the property. The Law Revision Commission report
recognized that there may be situations where existing
improvements do nol represent a property's higheat and best
use, in which case the capitalized value of rental from
existing lmprovemcnts would not necessarily be indicative of
the fair market valuc of the property. AB 2282 does not
deal with the question. The subject is a complex one and
would reoquire subcommittee work beforc the bill could be.
effoctively amenced.




E. Evidence Code Section 822(d) as it presently
stands excludes From the court's consideration "An opinion
as to the value of any property or property interest other
than that being valued." The Law Revision Commission report
advises tightening the rule to make it clear that the value
of property traded for the subject property should not be
admigsible as evidence of its value. To the contrary, th~
restriction should be relaxed. The section, taken literally,
would appear to exclude an analysis by the court of situations
where a lump sum had been paid for both the property being
valued and for other assets. In such situations it is
necessary for the expert to express an opinion as to the
values of the other assets in order to “break them out" of
the sales price and arrive at an end figure attributable to
the subject property. Indeed, Section 815 states that "a
witness may take into account as a basis for his opinion the
price and other terms and circumstances of any sale . .
which included the property or property interests being
valued or any part thereof. . ." Section 822(d) should be

amended to accommodate the objective sought to be accomplished
by Section 815.

v

'TECHNICAL AMENDMENTS TO REVENUE AND TAXATION
CODE SECTION 4986

Revenue and Taxation Code Scction 4986 presently
provides that in an eminent domain proceeding, the subject
of the amount of the taxes due on the property is irrelevant
and the mention of the subject at any phase of the trial
shall constitute ground for mistrial. AB 2282 moves the
subject matter to Evidence Code Section 822({c), maintains
the concept that the evidence is inadmissible, but removes
the harsh provision for automatic mistrial. This appears to
ve a dosirable change. As noted, other technilcal changes
conform the language of Revenue and Taxation Code Section
4896 to that used in the Eminent Domain Law without sub-
stantive changa; these amendments appear sound.
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May 3, 19378

Assemblyman Alister McAlister

Room 3112
State Capitol, Sacramento, CR. 95814

Re: Assembly Bill 2282

Dear Assemblyman McAllister:

I am writing to express my view of Assembly Bill 2282 which was
introduced by you.

I have practiced family law for the last five years, and with
special emphasis for the last two., I have tried approximately
200 contested dissoluiion cases using expert witnesses to
determine value. Having considered AP 2282, and particularly
Section 813(a){l), I am concernad that the term "witnesics
qualified to express such opinjona”™ will be defined as MAI
appraisers only. This wonld increase the already heavy cost
burden upon the parties ss the MAI appraisers tend to charyge
about $300 for an appraisal and an additional amount for trial
testimony. I have used both realtors and appraisers and have
a high regard for the ability of realtors to value property.

1 therefore respectfully regquesc that domestic law actions
be excepted from this bill.

Y {
Ve%y E?uly,%burs,

i \ i o
"\' \I}\'L,ll N gy e
HUGH T THNMSON

HT:sh

co: Mombers
- operty bivision Committee
Family Law Section
State Bar of Caiifornia
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Miy 5, 1478

Assoemblyman Alister McAlister
Room 3112
S5tate Capitol, Sacramento, California 95814

Re: Assembly Bill 2282
frar Assemhlyman McAlister:

I have recently received a copy of a lelter addrossed
to you under date of May 3, 1978, from Attorney Hugh T. ‘thomson,
Santa Clara, California.

I have been active in the field of family law f(or somv.
15-20 years, and I concur with Mr. Thomson's opinion reqgavding
limiting appraisers to MAI appraisers. Our local Courts have
accepted opinion evidence from real estate agents and brokers
regarding the reasonable market value of property, and having discusnsosd
this matter personally with Judges in our county, I can inlicale
to you without hesitation that frequently an opinion expronsod
by a real estate agent is accepted with as much or more we ight
a@s an MAI appraiser, at least for dissclution purposcs.

I would, therefore, join with Mr. Thomson's requrst
that domestic law actions be excepted from this bitll.

Very truly yaurs.

JEFFRY, GIBSON & BARRBOUR

’
N .. LA}
ﬂ:’ya‘{‘ ‘.‘v /AI’ ) 3 : ’ ) "
RICHARD J. GIRSON

.
RJG:mb

cc: llugh T. Thomson, Tsqg.
Calloway, Thomson & Kilduff
900 Lafayelte Street, Suite 600
Santa Clara, California 95050
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Chring N. MacNaar, de., FASA, FBVA
The Bank of Amatics, Sulte 517

343 Bant Main Strest

Btookten, Calltorrie DSR0Z

VICE CHANCELLON
cnmun¢adwk.::::ﬁ““
Amstiosn appra |} .
B2 Easi Mishigan Streat ¥r. Nathaniel Steriing
Mitwaukee, Wisconsin 83201 Agsistant Frecutive Secretary
SECAETAR Y TREASUAER Californie Lew Revielon Commission
9 Tatigiswyide Avanus Btenford Law School

Bronkville, bew York 10708 Stanford, Californis  §4305
IMMBDIATE PARTY CHANCELLOR

Edmurd Lewt, FABA
818 Bavanisenth Sirest Desr Mr, Bterling:

Danver, Colotado 80204
In answer to your request, I have read the copy of the
Commiseion's current vecommendatione. I want to make you
avare that T em a staff appraiser and, therafore, have
not done sny court work. You acked for my opinfon, how-
evaer, so for what it ie worth, T will give it to you.

1. All the recommended changes make sense to
ma snd shovld ba approved without any majer
prohlam.

2. Not baing a lawver, T do net undsratand the
rules of evidence or sven the need for same.
When an appraiser iz hired to present his
value Judpment, he should be permitted to
explain what 1t 1» ard how ha arrived at it
according to what is proper in his profession
and testify v ganme,

Thank you fer the opportunity te go over your recommendations,
and if you fewsl that either The Collepe of Fellows or my-
self could be of any sseistance to tha Commission, please lat

me know.
Sinnerely youre,
()‘&é’a /1 e /Zm/
charles N. MacNear, F.A.5.A.~F.3.V,A.
Chancellor, Collepe of Fellowa
CNM: ab

cc! Daxter MacBride, F.A.8.A.
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April 21, 1978

Btate of California

California law Reviszion Commission
Stanford Law School

Stanford, California 9305

Attention: Nathanlel Sterling, Assiptant Executive
Secretary

Re: Your letter to me dated March 28, 1978

Oentlemen:
I aPpreciate the opportunity to respond on the matter
of "Evidence of Market Value of FProperty" dated

Detober 1977,

It is my view that the Evidence Code enacted in 1965
should have applied to all valustion proceedings from
ite inception.

The subject has been discussed with appraisers, members
of the legml profession, and memhers of the judiclary
in Los Angeles County.

I em convinced that if the legislature fails to mset in
thiz matter, the courts will determine by decisional
action that the provieions of the Evidence Code are
not limited to eminent domain proceedings,

The Bvldence Code as adopted in 1965 should be modified
in an important aspect, however, Section 822 was, I
believe, impropsrly drawn. The heading states:

1. "...the following matter is inadmissible
as avidence,"

2. "...and 18 not a proper basis for an
opinion as to the value of property.”

Part 1 a8 a part of the Evidence Code ig eppropriete If 1n the wisdom of the Californis
legiglators and certain members of the legal profzssion it 1s concluded thet guch in-
formation should be denled to enurts and juries in all ceaes.



State of Californie
Celifornia Law Revision Commission April 21, 1978

Such mbsolute exclusion does, however, seem to be inconsistent with the provisions of
1263.320, part (b), even for eminent domain matters.

The conclusion stated in part 2 above "not & proper basis" refiscts inadequate knows
ledge of what ia happening in the appralsal profession. The appraisal profealien/
business could not have been studled prior to the writing of the clause, Investipgae
tion of the total scope of appraisal sctivity in the United States (and California)
would have revealed that between 50% and 75% of all appraisals made do, in some way,
run counter to the provisions of 822,

If the legislature intends to ragulate appraleal practice and procedure by setting
forth in the law what 18 "proper" and "not proper", appropriste investigation, study,
and inguiry should be made, Purther, it is reasonable to obtain input from hoth prac-
ticing eppraisers and the nationally recognized testing end certifying professicnal
appralsal socleties,

The Bvidence Code is not the appropriate place for appraisal regulation. Informetion
concerning other professions, trades, etc., 18 normally found in the Business and
Professions Code or in regulations from boards created in the Rusiness and Professions
Code,

It seems that Jjustice might be better served if the matter of admiseibility were re-
vised to provide for court discreiion rather than live with an inflexible rule of
absclute exclusion.

Further, I believe that the matter of "propriety" should be delated from the section.

Should additicnal input be desiredl, T will be happy to lend my efforts in erranging
for appearances before the Californis law Revision Commission by representatives of
the appralsal profession,

Yours truly,

RU Er‘b IA!S |A-!

RBJ/hJ
ce: Joan Robinson, President, C.A.C.
Alex Sebbadini, A.S.A., International President,
American Society of Appraisers
Bernard Goodman, A.S.A,, International BSenior
Viee President, American Soclety of Appralsera
Dexter D. MecRhride, T.A.S.A., Executive Vice
President, American Soclety of Appralsers
John Monroe, A,3.A., Regional fiovernor, American
Socliety of Appralpers
Allan Yuen, A,S.,A., President, lLos Angeles Chapter,
American Soclety of Appraisers

O
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STAFF DRAFT

September 7, 1978

To: The Honorable Edmund G. Brown Jr.
Governor of California and
The Legislature of California

The Evidence Code was enacted in 1965 upon recommendation of the
Law Revision Commission. Resolution Chapter 130 of the Statutes of 1965
directs the Commission to continue to study the law relating to evi-
dence. Pursuant to this directive, the Commission has undertaken a
continuing study of the Evidence Code to determine whether any substan-
tive, technical, or clarifying changes are needed.

The Commission recommended to the 1978 Legislature a number of
changes in the Evidence Code rules relating to value, damages, and
benefits in eminent domain and Inverse condemnation cases. See Recommendation
Relating to Evidence of Market Value of Property, 14 Cal. L. Revision
Comm'n Reports 105 (1977). Among the recommendations was that the
Evidence Code rules be extended to all cases where the market value of
real property and tangible personal property is in issue, other than ad
valorem property tax assessment and equalization. Because of serious
concerns expressed by some committees of the State Bar, the Commission
withdrew this aspect of its recommendation for further study.

The present recommendation 1s the result of the Commission's re-
view. It presents a thorough analysis of the problems in the law, and
reiterates the Commission's original recommendation that the application
of the Evidence Code rules be broadened, with some refinements.

Respectfully submitted,

Howard R, Williams,
Chairman
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RECOMMENDATION

relating to

APPLICATION OF EVIDENCE CODE PROPERTY VALUATION
: RULES IN NONCONDEMNATION .CASES

Introduction

The provisions of the Evidence Code relating to valuation of prop-
erty apply only to eminent domain and inverse condemnation proceedings.l
Other actions involving the valuation of property, with a few limited
excepticns,2 are governed by case law. It has been suggested by several
commentators that the eminent domain valuétion provisioﬁs could be

equally well applied te the other actions.3

1. See Evid, Code § 810. (The text .of Evidence Code Section 810-822
appears as an Appendix to this recommendation.) See In re Marriage
of Folb, 53 Cal. App.3d 862, 870, 126 Cal. Rptr. 306, (1975)
("Neither'statutory nor case law authority has been called to our
attention that requires, in other areas where property values must
be determined by the courts, adherence to the condemnation law
method of determining market value of real property.") See also
Senate Committee on Judiciary, Comment to.Section 810 {Report of
Senate Committee on Judiclary on Assembly Bi11 2282, Senate J.
(June 8, 1978) at 11580} ' _

2. See, e.g., Com. Code §§ 2723-2724 {proof of market price in cases
involving sale of goods); Cal. Admin.  Code, Tit. 18, Subch. 1
(State Board of Equalization valuation principles and procedures).

3. In Carlson, Statutory Rules of Evidence for Eminent Domain Proceed-
ings, 18 Hastings L.J. 143, 144 (1966), it was sald: "In any
event, the Law Revision Commission and the legislature should
consider legislation making the Evidence Code provisions applicable
to all actions and special proceedings involving the valuation of
real property.” And in Whitaker, Real Property Valuation in Cali-
fornia, 2 U.S.F. L. Rev. 47, 68 (1967), it 'was sald: "But if the
standaxd value for purposes of eminent domain is the same as value

" for purposes of real property taxation and inheritance taxation, no

reason appears why the evidentiary rules for determining. value
hould be limited to eminent domain and inverse condemnation

cases.




" The #iajor areas of litigation, other than eminent domain and in-
verse condemnation, where the determination of property value is impor-
tant include property taxation, gift taxation, inheritance taxation,
breach of contract for sale of property, fraud in sale of property,
damage or injury to property, mdrtgage deficiency judgments, and marital
dissolution and division of property. In each of these areas, the
critical determination is the "mgrket value” of the progerty.4 This is
also the determinatinn.in an amineﬁt‘domain'dr"inverse condemnation
proceeding.5

The lack of statutory standards of evidence for the valuation of
property in areas-.other than eminent domain and inverse condemmation has
created a number of problems, The same baslc factual question--the
determination of market value of property--is governed by different
- rules of evidence depending upon the type of. case in which the question

b, See, e.g., Cal. Comst., Art. XIII, § 1, and Rev. & Tax. Code §§ 110,

110.5, 401 (use of "fair market value" or "full value" for taxation
, purposes} Rev. & Tax. Code §§ 13311, 13951 (inheritance tax based
on "market value" of property), Rev. & Tax. Code § 15203 (gift tax
~ computed' on "market value" of property); Civil Code § 3343 (measure
. .of damages.in fraud baged on "actual value" of _property); Ins. Code
5 2071 (fire insurance covers loss to the extent of "the actual
cash value” of the property); Code Civ. Proc. § 580a (mortgage
deficiengy judgment calculated on "fair market value” of property).
The\cases have uniformly interpreted these vgrying standards to
_mean "market value." ' See, e.g., Jefferson Ins. Co. v. Superior
Court, 3 Cal. 3d 398, 402, 475 P.2d 880, 882, 90 Cal. Rptr. 608, 610
(1570) (fire 1nsurance} De Luz Homes, Inc. v. County of San Diego,
45 Cal.2d 546, 561-62, 290 P.2d 544, 554 (1955) (property tax);
" Guild Wineries & Distilleries v. County of Fresno,‘Sl Cal. App.3d
182, 187, 124 Cal. Rptr, 96, 99 (1975) (property tax); linion Oil
"Co. v. County of Ventura, 41 Cal. App.3d 432, 436, 116 Cal. Bptr.
13, 16 (1974). (property tax); Campbell Chain Co. v. County of
Alameda, 12 Cal. App.3d 248, 253, 90 Cal. ‘Rptr. 501, 504 (1970)
(property tax}_, Estate of Rowell 132 Cal. App.2d 421 429, 282
Jp.2d 163, 168 {1955) (1nheritance tax); Bagdasarian v. Gragnon, 31
' Cal.2d 744, ?52—53 192 P.2d 935, 940 (19&8) (fraud damages);
Pepper v. Underwood 48 Cal. App.3d 698, 706 . 7, 122 Cal. Rptr.
343, 349 n.7 (1975) (fraud damages). _

':5. Efg s Coge Civ. Proc. § 1263.310 (measure of compensation in emi-
' nent domgin is_“fair market value" of property) :

>
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 dence Code rules to accomodate thelr expanded applicatiom.

arises.6 Confusion is generated by the existence of multiple stand-

”ards,7 And the lack of clear statuiory standards in cases where the

market value issue 1s not. frequently litigated poses real problems.8

The case law in this area is sparse and difficult to locate,

The Law Bevision Commission recommends that the Evidence Code rules
applicable.to eminent domain and inverse condemnation cases be extended

to include all cases (other than ad valorem property tax-assessment and

.equalizationg) not now covered by statute where there is an issue of the

"market value”.(or its equivalent} of real property or tangible personal

property.io- The. Commission also recommends a few changes in the Evi-
' il

6. See Carlson, Statutory Rules of Evidence for Eminent Domain Pro—
ceedingsa 18 Hastings L.J. 143, 144 (1966). ‘

7. See 1d.

8. See, e.g. In re Marriage of Folb, 53 Cal. App.3d 862, 868, 126 Cal.
Rptr. 306, 310 (1975}, "Neither the Family Law Act, nor the deci-
sional law of this state relating to community-property division,
offers any particular guldance as to how the value oﬁ a disputed

- real property asset should be ascertained.” o

9. - The Commission does mot recommend the Evidence Code provisions be
" extended to ad valorem property tax assessment and equalization
' cases since proceedings are informal, and cases are already govern-
ed by a well-developed set of rules. - See Rev. & Tax. -‘Code § 1609
(informal hearing); Cal. Admin. Code, Tit. 18, Subch. 1 (state
. Board of Equalization valuation principles and procedures).

10. The Evidence Code provisions do not govern valuation of intangible
personal property such as stock or goodwill of a business. See
Section 811 and Senate Judiciary Committee Comment (Report of -
Senate Committee on Judiclary on Assembly Bill 2282, Semate J.
(June 8, 1978) at 11580). See also South Bay Irr. Dist. v. Cali-

' fornla-American Water Co.,- 61 Cal. App.3d 944, 979-80, 133 Cal.

“ Eptr. 166, {1976) (Evidence Code provisions limited to valua-
" tion of land d and imprnveménts, and do not apply to valuation of a
business)

11, "See discussion, infra, under "Value Shown Only by Upinion Testi-
mony. "




Codification will clarify and make more accessible the law in these

less frequently litigated areas. Most of the development in the law
. relating to property valuation has occurred in the eminent domain con-
text. Noncondemnstion law will receive the benefit of the interpreta-
tion and refinement that has already occurred under the Evidence Code
"provisions.;z L

_ Application of the Evidence Code wvaluation rules in noncondemation
areas would not transport the substantive lsw of eminent domain defining
market value,” "date of valuation,‘ and the 1ike, into those areas.13
These other areas are governed by the valuation standards applicable in
the particular case.14 The Evidence Code valuation rules are strictly
procedural~-they. state who is qualified to express an opinion of value
and the appraisal evidencé that may go into formulating ‘such an opin-
:I.on.15 The rules do not purport to embody all appraisal practice or to

cover every valuation situation thst tmayg_arise.l6 They do, however,

12. Cf. Carlson, Statutory Rules of Evidence:for Eminent Domain Pro-

: ceedings, 18 Rastings L.J. 143, :159 (1966) ("As a‘general proposi-
tion, the codification tends to clarify this area of law. It has
reduced to 13 sections what has been judicially determined in
‘hundreds of decisions, ‘dating back to, the 1850's. For the ap-
prsiser and general prqctitioner who, embarks into the specialty of
eminent domain practice, it should provide a. canvenient legsl and
appraisal tool, easily availsble for ready refereqce.")

13. For enample, the eminent domain concept of "fair market value" is
embodied in Code of Civil Procedure Section 1263.320, and.is not
incorpor&ted in the Evidence Code valuation rules..

14. See gvisssce'" Cade § 812, See also discussion, frg, mder "Non-
: compensable Items.ﬂ: e e A
A5, South Bay Irr.‘Dist. v!.California-Americsn Water Co., 61 Cal.
. App.2d 944, 270, 133 Cal. Rptr. 166, _  (1976) ("There i8 a dis-
" tinction between a measure of just compensation in an eminent
domain action and the methods used to determine the amount of that
..compensation under that measure. Rules of law establishing the
‘former are substantive, while those fixing the latter are pro-
cedural.").

16, See discussion, infra, under 'Matter Upon Which Opinion May Be
Based." See also Carlson, Statutory Rules of Evidence for Eminent
Domain Proceedings, 18 Hastings L.J. 143, 139 (1966):

The science of appraising and appraisal practice, such as it
is, cannot all be put into legislation. Only limited areas
can be controlled by legislation, This was the approach taken

-
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provide a clear and usable body of rules to govern most valuation prob-
lems, without rigidifying the law or stifling the developement of ap-
propriate appraisal techaiques.

The analysis of the Evidence Code ruleé-in this rééomhendation
demonstrates that those rules are sufficiently general in _scope, and
sufficiently liberal in their admission of all recognized valuation
techniques, to justify their use in all areas identified by the Commission.
Broad application of the statutory evidence rules will in a few cases
change existing case 1aw.17.nHoﬁever, the courts have applied many of
the basic principles apﬁlicable to eminent doﬁain cases In the other
areas where valuation is iﬁﬁorpéﬁt,la and the benefit of eliminating the é
existing uncertainty by ha#ing a uniform set of rules of evidence applicable
to all real property and taﬁgiﬁle personal property valuatioﬁs outwelghs

any inconvenience of minor changes in existing case law xules.

Value Shown Only by Opinion Testimony

The value of some types of property, such as listed securities or

goods regqlafly sold on commodity markets, may be easily ascertained by
evidence of sales and purchasesu1 However, the value of most types of
property and particularly of real property, is not so easily determin-
able. Value ordinarily must be shown by opinion téstimony.z

by the Law Revision Commission and the legislature. Its worth
has already been proven in assisting appraisers, trial attor-
neys and judges. .

B

17. The changes are noted, where ascertainable, infra,

'18. See discussion, infra. See also Whitaker, Real Property Valuation
in California, 2 U.S.F. L. Rev. 47, 101 (1967).

1,  McBaine, California Evidence Manual § 519 (2d ed. 1960). Cf.
Bagdasarian v. Gragnon, 31 Cal.2d 744, 755, 192 P.2d 935, __ :
(1948) ("Market value of personal property may, of course, be g
established by testimony of expert witnesses, but this is not the
only method, and it has been generally held that the reascnable
value of marketable personal property may be shown by market prices
or actual gpecific sales of other similar property, provided such
sales are bona fide and not too remote in time oY place. [Cit-
ations 1" (Italics in original. )

2. B. Witkin, Cal:[fornia Evidence § 441 (2d ed. 1966), McBaine, Cali-
fornia Evidence Manual §§ 519-521 (2d ed. 1960G); 31 Cal. Jur.3d, %
Evidence §§ 560-569% ( ). ?



Evidence Code Section 813(a) codifies the rule that value must be
shown by opinion testimony. The effect of the codification is to
prevent evidence, otherwise admissible, from being used to support a

verdict outside the range of opinion testimony;3 This rule avoids

results such as thosé in Foreman & Clark Cogp V. Fallon& and In fe
Marriage of: Folb, 3 described below. '

Foreman & Clark was an action for damages for breach of a lease

which required a détermination of the rental value of the péémises
Testimony'as' to the rental value of the premises was given by the lessor
and by éxpert withesses for both lessee and leasor. The lowest opinion
given by any of the witnesses would yield a rental value of $350 000;

the trial court, relying on’independent evidence of value auch a8 the
agreed rent and prior leasés of portions of the premises, arrived at a
rental value of $25,000. The prior leases:predated the breach by almost
two years. OUn.appeal, the Supreme Ceurt refused to apply the eminent
_domain tule. that the value must be within the range of the expert testi-
- mpny,ﬁholdiﬁg-thatgﬁghe trial court was warranted in rejecting the
expert. testimony -and following the other evidence in the case.'

Folb was a marriage dissolution case in which it Became necessary
to determine the value of real property. The husband and an expert
witness for the husband testified to-the value of the property, the
- lowest: opinioh’oF which was $208,320.  The wife introduced no opinion
testimony, but did introduce evidence of prior sales of the property,
including a nonmarket-sale of the property for $161,065 by the husband
to a partpership in which  the ‘husband owned a 97% interest. The trial
court'found'the valae of the property to be $161,065. On appeai, the

L

3. -State v, Wherity, 225 Cal App 2d 241, 249, 79 Cal. Rptr. 591,
(1969). ‘ A

4. "% cal.3d 375;547§JP12d 362, 92 Cal. Rptr. 162 (1971).

5.. 53 Cal. App.3d 862, 126 Cal. Rptr..306 (1975)..

6. 3 Cal.3d at 89D, 479 P.2d at ___; 92'Ca1.!ﬁptr. at . The court
Ty distinguished,this cagse from eminent domain on the basis of the

"'special prohlems" of eminent domain,'without an' indication of what
those problems might be. i .




Court of Appeal moted the eminent domain rule that the trier'éf'feet'may
- ot base a determination iof value on independent -evidence, but held that
‘in 2 nponecondemnation case‘the trier of fact "was not required to base
.‘his determination of. the value of ‘[the prOpertf} golely upon the opinion
testimony of witnesses qualified as expe;ts 1n real property valua—
_tiun."7 _ _ o _

' _ Reeults such .88 the foregoing.were precisely the type that Evidence
Code Section Bl3(a) was designed to cure. Section 813(a) precludes, the
4~Fnie::pf ﬁect.f;qn paking'en‘ingepengeng‘determinepion of value upon the
:Ees;s_of prinr:eelee|nf the property or other raw valuation .data. .The

trier of fact maf know little or nothing of property values, may, never

. _have seen the pr0perty being valued or coPparable prnperty introduced In

, evidence, and is not subject to qross—exemination ag to the bases for

the valuetinn determination. The assistance of experts qualified to

analyze and interpret the facts is, neceeeary to prgvent the trier of

fact from arriving at a valuation far above or far below what any qualified

expert believes the property 13 wcrth 8 The ruLe enables the trier of
The rule of . Evidence Code Sectiun 813(&1 15 eoun&. It should be

extended to noncundemnation cases, changing t%e repult in such cases as

Foreman & Clark and Folb 10 It should not, howeveri bretlude a valua-

7. 53 Cal. App.3d at 811 126 Cal. Bptr. at __,

8. Californid Law Revision Commiseion, Recommendanion aqd Study Relat-
' ing to 'Evidence in’ Eminent’ Dcmain*Proceedingg A-5-A-6 (1960); T
Dankert Condemnation Practice Handbook, 14 California Real Estate
Law & Practice 5 508. 04 (19?6) . :

9.  Pollak & Bowns, ‘The Antiparalleling ‘Statute: A Hew Dimenpion in
* Public Utility Condemmation, 60 Cal. L. Rev. T116 1136 (19723,

16. Use of expert testimony to determine the value.of communiry prop-
erty in marital dissolution cases is not new. See, e.g., 'Court
Disgolution Policy Revised in East District," L.A. Daily Jourmal,

~ July 12, 1978, p.1l, col.4-5 (Unless there is a Btipularion as to

) r'value,'expert testimony ordinarily required) ! _ .




tion based on independent evidence In situations where this would be

... appropriate, such as the valuation of commodities regularly: sold in an

e&tablished.market,ll or the valuation of automobiles for which price

12

- guides. are. available. ™ The FEvidence Cade should be:amended accordingly.

Persons Entitled to Give Opinions of Value

Opinion testimony may generally be given only by experts or by the

owner of the property.l Because of this rule, there has been concern

over the litigation cost required by use of professicnal appraisal
- testimony.2 The Evidence Code provisions are as liberal as, and in some

cases more liberal than, general law in permitting qualified nonappraisal

witnesses to give opinions of value.

Qﬁaiificatioﬁs of expert. The expert is usually a professional ap-

praiser or real estate broker, though the expert need not always be so

11.

12.

13,

See, e.g., Commercial Code Section 2?24

2724, Yhenever the prevailing price or value of any
goods: regularly bought and sold in any established commodity
market is in issue, reports in official publications or trade
journals or in newspapers or periodicals of general circula-

- tion published as the reports of such market shall be admis-
gible in evidence. The circumstances of the preparation of
such a report may be shown to affect its weight but not its
admissibility.

See, e.g., Code Civ. Proc. § 690.2:

The value of such motor vehicle shall be established by refer-
ence to used car price guides customarily used by Califormia
automobile dealers, or, if not listed in such guides, fair
market value, for a motor vahicle of that year and model.

The Evidence Code should also be amended to permit a determination
of value outside the range of opinion testimony in default cases.
See City Bank of San Diego v. Ramage, 266 Cal. App.2d 570, 72 Cal.
Rptr. 273 (1968). ' '

31 Cal. Jur.3d Evidence. §§ 560-564 (. ).

Seé, e.B., . , 3 Cal. Real Estate Law & Practice § 75. 33{3] )
Peitzman & Smith, The Secured Creditor’'s Complaint: Relief From
the Automatic Stay in Bankruptcy Proceedings, 65 Cal. L. Rev. 1216,

1236 (1977).

D




qualified.3 A general knowledge of real estate values 1s not sufficient
‘to’ quafify a witness as an expert. 4 The .expert must be.familiar with
(1) “the property in question, (2} the value of [other property in the
vicinity, (3) the state of the market for the praperty .dn, question, and
(4) sales’ of similar property in the vicinity.s e o

“ Evidence Cude ‘Section 813(a}(1) permits testimony ag to the value
- of property by witnesses "qualified to express such opinioms.” . This
‘provision is broadly canstrued to include anyone who has special know-
ledge ‘of the value of the property.6 "A witness who through- knowledge
#nd experience possesses the mesns to form an intelligent judgment as to
" the value of land beyond that possessed by persons, generally is compe-
" tent tio" give an opinion on fair market value even though he, i not a
*“'real 'estate appraiser~or broker._? Tne eminent .domain qualification
provisinns are at least.as literal as the .general prpvision for .qualifi-
cation of an expert expressed in Section 801, The eminent. domain law
7'provisions as to qualifications of experts have ‘been. relied upon to

. fustify itberal qualificetions for expert testimuny in other areas of

market ‘valué 1itigation.8 _ _ _ e

' g;ght of property awner to testify The owner of . real or personal
property being valued is permitted ta giva an opinion as to. the value of
the property, in all .types of market value. 1itigation.9, Thiskruleiwas

Lrit

3. B. Witkin, California Evidence 5 !l23 (Zd ed 1966)
4 31 Cal Jur.3d Evideﬁce § 565 ( i ')_. ’ o »’.'
e len ).

5;- MeBaine, Califafnia EvidenCe Menual § 519 (2d ed 1960)

i

'6: “OTL Dankert, Condemnation Prsetice ﬂendbook 14 Cal. Real ‘Estate Law
& Practice §°508.40[3} (1976}, -

1 ( "F1 1 Dist. v. it , 255 Cal. App.2d
7. San Bernardino Ceounty Flood Control Dist. -v. Sweét,
889, 898 63 Gal. Rptr. 640 (196?} {citatiens omitted]

t g., . App.2d
.2., Na les Restaurant, Inc. v. Coberly Furd 259 Cal P
5 ggi, 26 Cal. gptr. 835 (1968) (automobile salesman qualified to
“‘give opinion of'value of motor vehiele in fraud and bresch of -

-4
cantract case)

“ ‘ {dence - "By Witkin, Cali-
9, S .8, 31 Cal. Jiir.3d, Evidence § 564 ( )
’ f::nia Evidence § 403 (2d'ed. 1966); MeBaiue, e, CGalifornia Evidence

Manual § 481 (24 ed. 1960).

et ot e e e e b




'0t1ginally "predicated on the theory that the owner who resided on and
owned property for a period of years would be presumed to have acquired
- sufficient knowledge of the property and of the value of the land in
“that neighborhood to be able to glve an intelligent estimate as to the
value of his own property.' n10 Although the wvalidity of this presumption
has been questioned in recent years,11 Section 813(a)(2) codifies the
" rule that the owner of property may testify as to value,12 thus preserv-
“"ing the rule at least for cases governed by the Lvidence Code.

: Occasionally persons in a relationship with the owner, such as the
managing agent of a corporation, the pastor of a church, an agent, or
the son of an owner, attempt to testify as an owner., Attempts to broad-
en the owner's right to testify to include such persons closely related
to the owner have generally met with failure.13 Section 813(a)(3)
statutorily expands the owner's right to testify to include an officer,
regular employee, or partner designated by a corporation, partnership,
or unincorporated association that 1s the owner of the property, pro-
vided the designee is knowledgeable as to the value of the property.la
This provision enables the small organization to give adequate testimony
‘as to the value of its property in cases where it might not be able to

o los Cifj%of Pléasant Hill v; First Baptist Church, 1 Cal. App.3d 384,
411, 82 Cal. Rptr. 1, _ (1969),

1l1. See, e.g., The Opinion Rule in California and Federal Courts: A
Lib;ralgApproachp 9 §.C.D. L. Rev. 233, 240 n.49 (1976); 'Court
Dissolution Policy Revised in East District," L.A. Daily Journal,
July 12, 1978, p.l, col.4-5 (in marriage dissolution cases it has
been the experlence of the Court in the past that the tegtimnny of
the parties as to values 1s of little help in making an accurate

determination of the true value of the property').

12, B. Witkin, California Evidence § 441(b) (2d ed. 1966).

13. T. Dankert, Condemnation Practice Handbook, 14 Calif. Real Estate
: Law & Practice § SQB.dO[Z] (197@).

14, 1978, Cal. Stats., Ch. 294 § 6. The Uniform Eminent meain Code
contains a similar provision. Section 1103(2){3) {opinion may be
given upon proper foundation by "a shareholder, officer, or regular
employee designated to testify on behalf of an owner of the prop-
erty, if the owner is not a natural person').

-~10-




-afford the cost of an expert.15 Section 813{(c} is also more liberal
than general law. in permitting a person entitled: to possession of the

. Property to testify, even though the person may not be technicully an
T Illﬁ

Matter Upon Which Opinion May Be Based

Appraisars, in valuing property, normally use three nethods or
approaches to estimate the market value of real property market data,
replacement cost, and capitalization of income.l The Evidence Code
gives statutory recognition to this appraisal "trinity" of generally
accepted valuation techniques.2

While it has been suggested that the Evidence Code "limits" admis-

o sibility by a "strict statutory scheme,"3 Section 814 makes clear that

a witness 1s not limited to the three approaches specified in the Evi-
dence Cade.& Market value can be determined many ways, none of which is
exclusive.5 An opinion may be based on any matter that is of a type
that_reasonably gﬁy be relied upoﬁ?hyfan'expert in f&fﬁiﬁg'an opinion as

15. California Law Revision Commission, Recommendation Relating to
Evidence of Market Value of PrOperty,rlﬁ Cal. L. Revision Comm'n
Reports 105, 113 (1977).

16. As amended, 1978 Cal. Stats., Ch. 194 § 6. y
1. In re Marriage of Folb, 53 Cal. App 34 862, B63, 126 Cal. ERptr.

306, ___ (1975); State v. CovicH,’ 260 Cal. App, 2d.663, 665, 67 Cal.
Rptr. "~ 280, '(1968); De Luz Hbmes, Inc. v. County:of San Diego,
45 Cal Zd 5&6 563, 290 P 2d 544, (1955)

2. Evid. Code §§ 815-820; Carlson, Statutury Rules of Evidence for
" Fminent Domain Proceedings, 18 Hastings L.J. 143, 146 (1966).

3. Peitzman & Smith, The Secured Creditor's Complaint Helief From the
Automatic Stays in Bankruptcy Proceedings, 65 Cal. L. Rev. 121§,
:~1236 n.119 (1977). '

7:'44;;;Each of the statutorily recognized appralsal techniques id prefaced
-7 . by the qualification that it may be used only Ywhen' relevant toe the
determination of the value of peroperty."

S.i; South $ay Irr. Dist. wv. California-ﬁmerican Water Cp., 61 Cal.
App.3d 944, 972, 133 Cal. Rptr. 166, (1976) '

-11-
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to the value of property, including but not limited to matters specifi-
cally mentioned in the Evidence Code.6 This provision reflects the
appraiser's practice of considering any information that might possibly
be relevant and evaluating that information in the light of ‘the ap-
praiser's past experience;lrru AL AR

Under this provision, for example, the fact that the Evidence Code
specifically permits use of capitalization of net rental income does not
preclude use of gross rentals or capitalization of nonrental income,
where appropriate.B And the fact tﬁat the Evidence Code permits use of
éomparable sales does not preclud; use of price trend or othér data for
noncomparable properties, where appropriate.g The Supreme Court has

emphasized that "Evidence Code Section 814 permits a witness to base his

6. Evid. Code § 814. "The Evidence Code does not by this listing of
the separate approaches preclude other possible approaches to
value. . . . Thus, the opinion of the witness as to value may be
bagsed upen other considerations than basic approaches to value ::)
unless precluded by some rule of law." T. Dankert, Condemnation
Practice Handbook, 14 California Resl Estate Law & Practice § 508.11[1]
(citation omitted) (1976).

7. Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev.
47, 71 (19687}).

8. Redevelopment Agency v. Del-Camp Investments, Inc., 38 Cal. App.3d
836, 113 Cal. Rptr. 762 (1974) {gross rentals); ‘South ‘Bay Irr.

Dist. v. Califotnia-Ameriéan'Water Co.; 61 Cal. App.3d-944, 133
Cal., Rptr. 166 (1976) {(nonrental income). See T. Dankert, supra,
14 California Real Estete Law & Practice at § 508.11[a}: "It
appears from Evidence Code Sections Bl3 and Bl4 that opinion testi-
mony could embrace any type of capitalization study not precluded
by some exclusionary rule." . ;.

9. City of Los Angeles v, Retlaw Enterprises, Inc., 16 Cal.3d 473,
485, 546 P.2d 1380, _ , 128 Cal. Rptr. 436, (1976) (price
trend data): "To deny such discretionary power would be to sancti-
fy a wooden conception of comparability that would unjustifiably
shackle the fact-finding process." See also People v. Home Trust
Investment Co., 8 Cal. App.3d 1022, 1026, 87 €Cal. Rptr. 722,
(1970) (discretionary power of court to permit evidence of noncom-
parable sales used as a basis for opinion where there were no

comparable sales). D
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'testiﬁany on relevant evidence, 'including but not limited to the mat-
ters listed in sections 815 to 821.'"'C - .

" While tﬁe'Evi&gncg.dee véiuation provisions afe fiexihle in their
adnission of félévant éﬁidence,rSeétion 814 im#oses a significant 1limi-
tation-~the matter upon which an opinion is based must be of a type that
"reasonably may be relied upon by an expert in forming an opinion as to
‘the value of property." This limitation assures that the witness has an

adequate basis for an opinion.ll

Sales of Subject Property - o 7
Genefélly; priof and subseq@eﬁt,éales of the property ﬁ;ing'valued
are relevantlevidencé of its value, proviéé& the sales are voluntarﬁ,
not too remoferin point of time,'and not otherwise shown to lack proba-
tive_value.%l This rule is firmlyLestablished in eminent domain law, and
is codified ﬁy Evideﬁce Code Secﬁion 815.2 As a matter of trial and
appellate court practice in eminent domain, there appears to be a ten-

dency towards liberality in admitting sales of the subject property.3

10. City of Los Angeles v. Retlaw Enterprises, Inc., supra, 16 Cal.3d
at 486 n.8, 546 P.2d at __ , n.8, 128 Cal. Rptr. at __ _, n.8. See
also South Bay Irr. Dist. v. California-American Water Co., supra,
61 Cal. App.3d at 980, 133 Cal. Rptr. at __ :

By virtue of Evidence Code Section 814, an opinion and
determination of the market value of condemned property may be
based on-matters which the hopothetical buyer and seller
described in the.general market value rule would consider in
determining the price at which to purchase and sell the prop-
erty under consideration "including but not limited to the
matters listed in Sections 815-821 of that code (see also City
of Santa Barbara v. Petras, 21 Cal. App.3d 506, 510 [98 Cal.
Rptr. 635}); and thus capitalization of:the income of a con-
demned public utility, which 1s not a matter included in
Evidence Code section 819, may be a basis for such an opinion
or determination.

11. See, e.g., City of Los Angeles v. Lowensohn, 54 Cal. App.3d 623,
638~39, 127 Cal. Rptr. 417, ___-(1976). o

1. Bagdasarian v. Gragnon, 31 Cal.2d 744, 755-58, 192 P.2d 935, _ -
(1948); Eatwell v. Beck, 41 Cal.2d 128, 134, 257 P.2d 643,
11953); 31 Cal. Jur.3d Evidence § 192 ( ).
2. B. Witkin, California Evidence § 362 (24 ed. 1966).

3. T. Dankert, Condemmation Practice Handbook, 14 California Real
Estate Law & Practice § 509.04 (1976).
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Thus,_gecent cases have upheld use of sales of the subject property made ::)
from three to six years prior to the date of valuation.& Honcondemma~
tion cases have dxawp:upgp_eminent domain_law to conclude that evidence

of sales of the aubigc;_prqperty should be admissible to prove value.5

- Comparable Sales

Bvidence of sales of personal property similar to the property
being valued issue is admissible to prove market value.l Whether sales
of comparable real property are likewise adwissible ie not clear, however.
Cases prior to 1957 have held that such sales are not admissible on.

‘direct examination.2 In 1957 the Supreme Court in County of Los Angeles

V. Faus3 held that comparable sales were admissible on. direct examination
in eminent domainyproqegﬁ}ngpi,gyerruling and disapproving prior eminent
domain cases;_;hg_eﬁugt_aid nat, however, overrule or disapprave prior
ncnconﬂemnation‘cpggs:hqlding_qomparable sales inadmissible on direct
examination. = .
Since 1957, the rule of Faus has been codified in Section 816 of
the Evidence Code, which permits a witness to base an opinion on compa- ::)
rable sales freely made within a reasonable time before or after the
date of valuatian.4 . In ordﬂr to be considered comparable, the sale must

have been made sufficiently near in time to the date of valuation, and

4, City of Los Angeles v. Rétlaw Enterprises, Iné “16'Cal.3d 473, 546
_P.2d 1380, 128 Cal. Rptr. 436 (1976} (six years) ‘South Bay Irr.
_ -'nist. v. California—American Water Co. 61 Cal. App 3d 944, 133
"~ cal, Rptr. 166 (1976) (thrée years) L
© 5. See,e.g., In re Marriage of Folb, 53 Cal. ‘App.3d 862 867-71, 126
a Cal. Rptr. 306, - (1975) (marriage dissolution)! 53 Cal. Ops.
Atty. Gen. 97 (19?0} (property tax assessm&nf)

1. B. Witkin, California Evidence § 361 (24 ed. 1966) '31 cal. Jur.3d
§ 194 ().

2. See, e.g., Estate of Ross, 171 Cal. 64, 151 P. 1138 (1915) ({nher-
itance taxation); Thompson v. Stoakes, 46 Cal. App.2d 285,
(1941) (damages in real .estate transaction)

3. :¢8 Cal.2d 672, 312 P.2d 680 (L957)2

4, T. Dankert, .Condemnation Practice Handbook 14 California Real ::>

Estate Law & Practice §§ 509.01-509.03 (1966); B. Witkin, 'Cali-
.. fornia Evidence § 363 (2d ed. 1966), .

IR
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the ‘property sold must be locatad sufficiently near the property being
valued, and must be sufficiently alike in respect to character, size,
situation, useability, and improvements, tc make it clear that the
property sold and the property béing valued are compérable in value and
that the price realized for the property sold may be fairly considered

as "shedding light” on the value of the property being Valued.5 Under
this test, the courts have been given and have utilized broad and liberal
discretion in determining-comparability.6 The application of Section

$16 is summarized well in City of Ontario V. Kelber?:

But, manifestly, the trial judge, in applying so vague a standard
(eriteria for comparability), must be granted a wide discretion.
(County of Los Angeles v. Faus, 48 Cal.2d 672, 678 [312 P.2d
680}.) If the properties are sufficiently similar to have "some
bearing” on the value under consideration, or to "shed light" on
the proper value, the trial judge's discretion will not be inter-
fered with on appeal. (Merced Irrigation Dist. v. Woolsterhulme,
supra, 4 Cal.3d 478, 500). Only where it is clear that the court
has abused this discretion by not adequately heeding the safeguards
for determining comparability will the appellate court reverse.
(People ex rel. State Park Com. v. Johnson, 203 Cal. App.2d 712,
719 [22 Cal. Rptr. 149].)

5. Evid. Code § 816; Condemnation Practice Handbook §§ 4.26-4.27,
4.30-4.31 (Cal. Cont. Ed. Bar 1973}.

6. See, e.g,, Community Redevelopment Agency v. Hendersom, 251 Cal.
App.2d 336, 59 Cal. Rptr. 311 (1967) (properties much larger, in
different areas with different zoning and uses; rejected); San

" Bernardino County Flood Contrdl District v. Sweet, 255 Cal. App.2d
889, 63 Cal. Rptr. 640 (1967) (properties three to five miles
distant; admitted); County of Los Angeles v. Union Distributing
Co., 260 Cal. App.2d 125, 67 Cal. Rptr. i07 (1968) (propetty across
the street, improved, vented and used, excluded; condemned property
was unimproved and vacant for over 40 years); Pleasant Hill v,
First Baptist Church, 1 Cal. App.3d 384, B2 Cal. Rptr. 1 (1969)
(properties 1léss than one mile apart but in different clties;
admitted); County of San Louis Obispo v. Balley, 4 Cal.3d 518, 93
Cal. Rptr. 859, 483 P.2d 27 (1971) (comparable sales 30 to’ 50 miles
away from condemned land; admitted).

7. 24 cal. App.3d 959, 970, 10l Cal. Rptr. 428, _ {1972},

-15-




Section 816 has crystallized an extensive, liberal, and well-
developed body of case-law relating to admissibility of comparable
sales. Its application to noricondemnation cases is appropriate for both
. real and personal property value determinations and will favorably
. *esolve the present uncertainty concerning the use of comparable sales

on direct examination in noncondemnation real property cases,

Sales to Public Agencies . .

Compsrsble salés, and sales of the subject property, may be used as
a basis for an opinion of value only if ' ‘freely made,"1 A forced sale
or other invoiuntary sale is not an accurate gsuge of market value;
foreclosure, execution, and possibly probate sales are examples of sales
that may be inadmissible for this ressou.ZJ” ' _ _

‘Sales to persons having eminent domain power may or may not be
voluntary, but are inherently suspect. Prices paid by a condemnor may
be ‘more or less than the market value of the property because of either
party s desire to svoid litigstion. When fhe litigation avoidance
motive is prominent, the sale price”is not . s,reasonable or fair index of
value.3

~In noncondemnstion cases, evidence of sales to public agencies is
apparently admissible if it can be shown thst the sales were '"volun-

tarily" made.4 Section 822(a) of the Evidence Code, as a matter of

S T Evid. Code §§ 815 (subject prbperty), ‘816 (conparable sales)

2:*?*8 Witkin, California Evidence § 446 {1966); T. Dankert; Condemma-
el - flon Practice Hsndbook, 14 Californis Real Estate st & Practice
‘““f,§ 509 D? {1976) '

3 South Bay Irt. Dist. v. California-smericsn Water Co., 61 Cal.
‘App.3d 944;°983, 133 cal. Rptr. 66, {1976); Note, Valuation
 Evidence in California Condemnation Cases, 12 Stan. L. Rev. 766,
784-85 (1960).

4, County of Los Angeles v. Faus, 48 Cal.2d 672, 679, 312 P.2d 680,
682-83 (1957); Carlson, Statutory Rules of Evidence for Eminent
Domain Proceedings, 18 Hastings L.J. 143, 155 (1966).
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pelicy, excludes from consideration all sales to potential con&emnors.5
Such transactions are considered settlements in compromise of litigation
ot tend to exhibit the characteristics of forced sales.6 They are not
~sufficiently voluntary és a general rule to justify the investigatidn
‘and trial time and the collateral ingquiry reqﬁired to admit them or to
risk the substantial possibility of errer or prejudice from their admis-

sion.

Offers to Buy or Sell

General noncondempatibn law is unclear as to the admissibility of
offers to buy or'éeil property as evidence of market value.l Until
1958, the general rule was that evidence as to what the owner was offer-
ed for the property or what other persons ééeking the purchase of simi-
‘lar property were willing to give for it, or as to offers of the owner
to sell the property at a specified price, was not admissible.2 A 1958

Supreme Court Case, Pao Ch'en Lee v. Gregcriou,3 permitted an oral offer

to purchase the property as evidence of the value of the property, but

this case has not been followed.

3. Rgcomhendation and Studg,Relating.éé Evidence in Eminent Domain
Proceedinpgs, 3 Cal. L. Revision Comm’n Reports A-l, A-7:

Sales to persons that could have acquired the property by
condemnation for the use for which it was acquired should be
excluded from consideration on the issue of value. Such a
sale does mot involve z willing buyer and a:willing seller.

The costs, risks and delays of lirigation are factors that
often affect the ultimate price. Moreover, sales to condem~
nors often involve partial takings. In such cases valid
comparisons are made more difficult because of the difficulty
-in allocating the compensation between the value of the part
taken and the severance damage or bemefit to the remainder
These sales, therefore, are not sales in the "open market' and
should not be considered in a determination uf market value.
6. California Condemnation Practice § 9.49 (Cal. Cont. Ed. ‘Bar 19?3},
tniform Eminent Domain Code § 1113(1) (1974) (Comment).

i. Carlson, Statutory Rules of Evidence for Eminent Domain Proceed-
ings, 18 Hastings L.J. 143, 156 (1966), T. Dankert, Condemmation

Practice Handbook, 14 California ‘Real Estate Law & Practice, § 509.21

(1976).
2. 31 Cal. Jur.3d Evidence § 193 ( Y.
3. 50 Cal.2d 502, 326 P.2d 135 (1958).
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Evidence Code Section 822(b) makes clear that offers, options, and
listings to buy, sell, or lease property efe inadmissible to support a
valuation opinion. This rﬁié is consiatent with the majority view in
the United States, whieh regards such evidence as inherently unreliable,

easily susceptible to abusive manipulation, and at best merely a repre-

"sentation of the opinion of one party to a hypothetical ‘transaction that
was never confirmed by ‘the opinion of another.h Moreover, offers re-
quire collateral inquiry to determine if they are an accurate indicatien
of market value or if they are influenced by personal reasons unrelated
' to-market value, and the offeror may not be before the court and subject
te:crosseexamination.s For these reasomns, and because the value of
-evidence of offers is slight, they are excluded entirely from considera-
--tion except as admiseions.6

- #xtension of Section 822(b) to noncondemnation cases will resolve
the present ambiguity in the law in accordance with the weight of exist-

ing California case law.

Leases of Subiect Property

Theoretically, the reasonable rental value of the property is an
accurate guide to the value of the property at any particular time, and
an existing lease is relevant gvidence of the reasonable rental value.1
Section 817 of the Evidence Code ‘codiffes the rule that a lease of the
subject property may be used as a basis for an opinion as to the value
of the property.z Extension of the Evidence Code to noncondemnation

caees wnuld not change this general principle of law.

4. Uniform Eminent Domain Code § 1113(2) (1974) (Camment)

|l.c o

5. “Note," ?aluation Evidence in California Condemnatien Cases, 12 Stan.
jL. Rev. ?66 735—88 (1960} : TE

6. Eecoﬁmendation and Study Relatfng ‘&0 Evidence in’ Eminent Deomain
Proeeedingsl 3 Cal. L. Revision Comm n Reports  A-1, A-7-A-B (1960).

1. San Betnardinc County Flood Control District v. Sweet 255 Cal.
App.2d 889, 63 Cal. Rptr. 640 (1967); California Condemnation
o PtactiEe § 4. 56 {Cal. Cont. Ed. ‘Bar 1973) v

rjl

2. People v. Lynbar, Inc., 253 Cal. App.2d 870, 876 62 Cal Rptr.

320, (1967); People v. Dunn, 46 Cal.2d 639, 297 P.2d 964
(1956); People v. Pera, 190 Cal. App.2d 497, 12 Cal. Rptr. 720
(1963).

3. See, e.g., Foreman & Clark Corp. v. Fallon, 3 Cal.3d 875, 479 P.2d
362, 92 Cal. Rptr. 162 (1971); 31 Cal. Jur.3d, Evidence § 195

( ).

(R
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Value of Other Property

Comparable Leases

"As a general rule, leaaea of comparable property, unlike .sales of

”'comparable property, have been inadmisaihle to show the value of prop-

erty being valued ! A major problem in the comparison of lease datas as
Opposed to sales data ia that, in addition to. land size, shape, loca-
tion, and utility, the terns, circumstances, and conditions of the lease
must "also be taken into account.2 _ :

' Evidence Code Section 818 permits use of comparable leases for the
limited’ purposes of determining the value of a leasehold interest in the

Subject property and for deriving a reaaonable rental value fox the

subject property for purposes of capitalization, The safeguards defin-
'ing ¢riteria for comparability of aales in Section 816 are incorporated

in Section 818 for leased property te be considered couparable for
purposes of baaing an opinion on it it must meet the criteria specifi-
cally set forth in Section 816.° SRR
‘Bvidence Code Section 818'thna=represents‘a modest but:reasonable
expansion of ‘the general 'law relating to admissibility of evidence to

prove value of property.

Tyt

Although sales and leaaes of comparable property are a proper baais

for an opinion as to value, an opinion of the value of the comparable

lprOperty is not a proper basia.1 Consideration of an opinion of the

1. wWhitaker, California Property Valuation 2 U, s F. L. Bev. 47 76
(1967).

2, T. Dankére, Condemnafion Practice Handbook 14 California Real
' Estate Law and Practice § 509.25 {1976). :

3. City of Ontario v. Kelber, 24 Cal. App.3d 959, 10l Cal. Rptr. 428
(1972).

1.  Evid. Code §§ 816, Blah 822(d)t While 1t has béen .suggested that
- this rule might -have - the affect of precluding e witnegs from testi-
fying to adjustments in sales of comparable property ‘used as a
basis for an opinion, Section 822(d) is not sc intended.and has not
been so applied. See, e.g., Merced Irrigation Dist. v. Woolsten-
hylme, 4 Cal.3d 478, 501-03, 483 P.2d 1, 16-17 93 Cal. Rper B3i
848-49 (1971), Recommendation Relating to Evidence of Market Value
of Property, 14 Cal. L. Revision Commﬁn Reports 105, 122°(1977)
(Comment to Section 822{(d)); T. Dankert, Condemnation Practice
‘Handbook, 14 Calif. Real Estate Law & Practice § 509.05 (1976);
“California Condemnation Practice § 9.49 (Cal Cont.. Ed. Bar 1973).
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value of property other than that being valued is remote and would
require the determination of many other collateral questions involving
the weight to be given the opinion, which would unduly prolong the
t-'::':l.al.'2 By the same reasoning, an opilnion as to value may not be based
“on the capitalized value of renital or other income from comparable
p::c&pei‘ty,v;3 This would involve irrelevant collateril matters that would
tend to confuse the jury and consume undue amounts of trial t:l.tne.":l
These rules are speclfic applications of the'geheral ptinciple that
evidence may bé excluded i1f its probative walue is substantially out-
weighed by the probability that its admission will necessitate undue
‘consumption of time or create substantial danger of confusing the issues
- or of nisleading thé”jﬁry.s The specific application is appropriate in

any cade in which the value of property is in issue.

Capitalization of Income

Although commmnly used in inheritance taxation cases, California
'_law generally precluded capitalization of income to value real property
Huntil the enactment of the Evidence Code valuation provisions.,1 The
reason for this position was that the capitalization technique involves
a significant potential for inaccuracy. It requires an estimate of the
expected annual income from the property, and selection of an approp-
riate capitalization rate. A swall difference in capitalization rate
will substantially affect the resulting valueﬂz“'Becauae of the multi-

tude of data required for accurate analysis, the income capitalization

2.  Recommendation and Study Relating to Evidence in Eminent Domain
- Proceedings, 3 Cal. L. Revision Comm'nm Reports A-1, A—B tigﬁﬁi B.
Witkin, California Evidence § 447(3) (1966). ;

3. - : BEvid. Code § 822(f).

4, Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev.
© 47, 84 (1967); Carlson, Statutory Rules of Evidence for Eminent
Domain Proceeding_L 18 Hastinga L.J. 143, 158 (1966).

5. Evid. Code § 352.

1. California Condemnation Practice § 4.49 (Cal. Cont. Ed. Bar 1973);
‘ - Whitaker, Real Property Valuation in California, 2. U.5.F. L. Rev.
87, 76-78 103-05 (1967).

2. 7, Dankert, Condemnation Practice Handbook, 14 California Real
C Estate Law & Prattice § 508.11[4] (1976).

<20
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Vtechnique is often unreliable and may result in speculative values.3

 There are situations where the technique can ‘yield accurate results
which may be objectively tested. The clearest example is where rental
1s'thé highest use of ‘thé property and it has béen committed to that

usé, since rent incomé {8 often stable and largely attributable to the

property, and info¥mation as to similar investments 1is frequently avall-

" -able-tb*Indicate dccurately the capitalization rate.4' It is'in this

situation that Evidefice Code Section B19 liberalizes casé law by permit-

. ting tse of the capitalization of ‘income 1:en:l.':.rx:i.t:p.'n'e'."5

‘Section 819 providés safegudrds sgainst spBculitiveé vilues by
imposing a number of limitations on use of the capitalization tech-

'uiqu'e"6

(1) 'Only tental income, 'as opposed to income or profits from a

“business conducted on the ptoperty, ‘may be capitalized. This ‘preserves

the géneral rule that busifiess income may not Ge used to show the value

of pruperty.7 Profits from a business may not be c¢apitalized because

.- 3. Note, Valuatioh Evidence in California Cohdemnation’ Cases, lﬁ Stan.

L. .Rev. 7665 791-80C. (1960); Whitaker, supra, 2 U.5.F. L. Rev. at
- 77, See alsp Decision: No. 80480, 74 Cal. P.U.C. Opinions 232

(19?2) (capitalization approach "uncertain,- other approaches have
: "greatet reliabiiity") . N

4.'::Nate, ggra, 12 Stan. L Rev. at ?94, o ;f’:_f;51~:j..;

5. Whitaker, sugra, 2 U S F. L Rev. at 78

Section 819 allows a witness tc cansider the capitalized
net rental value of the property as a basis for his opinion of
‘the:value of that property. This change accords with the
appraiser's use of this method to value: income-producing
properties, especially: those subject to long term leases; and

_ in faét, many appreisers.argue: that: capitalization is theo-
"' tetically the most accurate valuation method. [footnote
- - omftted] . The tsual problems with the:capitalization method
‘are lessened by restricting the use ofithe method to capital-
" - {zation 'sf rental value, not income from the preperty or
- prbfits of asbueiness conducted aty the property

6. Carlson, Statutory Rnles of Evidence for Eminent Domain Proceed-
ings, 18 Hastings L. J 1#3 151- 52 (1966)

7. People V. Dunn, 46 Cal 2& 639 29? P 24 964 (1956), de Freitas v.

Town of Suisun City, 170 Cal. 263, 149 B,. 5353, (19153 .

-21-



this would introduce unduly speculative and uncertain elements depending ::) :
upon managerilal skills or other factors that are remote from the issue
of property value.8

(2) Only the reasonable, as opposed to the actual, net rental value
may be capitalized. The actual rental may be above or below market,
which when capitalized results in a2 distorted valuea9

(3) In deriving a reasonable net rental value, only leases that
satisfy safeguards of comparability may be used.'10

(4) Only rental from existing, as opposed to hypothetical, improve-
ments may be capitalized. This rule prevents undue speculation; it

preserves existing law.l1

Section Bl9 is a carefully circumscribed expansion of the general
law relating to evidence of market walue, It 1s consistent with the
practice in inheritance tax wvaluation cases.12 Since its enactment, one

noncondemnation appellate case, City Bank of San Diego w. Ramagezl3 has

enunclated similar rules:

8. Cf. Uniform Eminent Domain Code § 1110 (1974) (valuation witness ::)

may not capitalize income or profits of a business conducted on the
' property). Where the property being taken is the business itself,

however, capitalization of the business income or profits is per-
missible. South Bay Irr. Dist. v. California-American Water Co.,
61 Cal. App.3d 944, 133 Cal. Rptr. 166 (1976); Pollak & Downs, The
Antiparalleling Statute: A New Dimension in Public Utility ;
Condemnation, 60 Cal. L. Rev. 1116, 1133-34 (1972).

9. California Condemnation Practice § 4.44 (Cal. Cont. Ed. Bar 1973). 5

10. Evid. Code § 818; City of Rosemead v. Anderson, 270 Cal. App.2d
260, 266, 75 Cal. Rptr, 575, __ (1969) ("Similar safeguards {to f
comparability) are provided with respect to the terms of leases ;
. where the capitalization of income approach is used by the expert
_in supporting his opinion of value.") In Parker v. City of Los
Angeles, 44 Cal. App.3d 556, 118 Cal. BRptr. 687 (1974), an ap-
praisal witness derived a capitalization rate from comparably sized
properties which by reason of their location were not particularly
comparable to the subject property. The court noted that because !
of the comparability problem, apparently, the trial court dis- i
counted the opinion of the witness. 44 Cal. App.3d at 562, 118
Cal. Rptr. at __ . '

11. People v. Johnson, 203 Cal. App.2d 712, 22 Cal. Rptr. 149 (1962). ;

12. See Whitaker, supra, 2 U.5.F. L. Rev. at 103-05. 3
13. 266 Cal. App.2d 570, 586, 72 Cal. Rptr. 273, (1968) (fore-

closure and fraud). o
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In the case of property actually yielding an established
regular income, the capitalization of the net income, taking into
account the replacement cost of improvements as of the relevant
date, is a highly significant index of market value as of that

,date. ., .

The question.of the adaptability of the subject property for a
specific use is one of the matters to be considered in arriving at
an opinion as to its highest and best use. The profitability of
such use measured in terms of specific amounts, and dependent upon
the nature and cost of specific improvements yet to be made, is not
‘admissible evidence on the subject of fair market value.

Extension of Sectien 819 to all noncondemnation cases will be beneficial
and will preserve the rule of the Ramage case and {nheritance taxation

cases.

Replacement Cost
The extent to which replacement cost may be used ta value land and

:structures ig not clear. There is scant case law to the effect that
. depreciated replacement cost is a proper means of valuing struetures,
and the technique is commonly used in property tax assessment caaes
Evidence Code Section 820 makes clear for eminent domain and in-
verse condemnation cases that Aepreciated reproduction or replacement
cost may be used to value property Thie represents a significant
change from prior law, and aligns California with the majority of other
jurisdictions.3
Section 820 includes a number of limitations to assure that the
replacement cost technique will be used only where appropriate. The
technique may notébe used unless the improvements enhanéeitﬁe value of
the property for its highest and best use; otherwise applieation of the

1. Cleland v. Thornton, 43 Cal. 437 (1872); Williams v. Faria, 112
Cal. App. 455, - P {1931); 31 -Cal. Jur.3d Evidence § 192

2. Whitaker, Real Property Valuation in California, 2 U S.F. L. Rev.
47, 89-91 (1967). . ,

3. Note, Valuation Evidence in California Condemnation Cases, 12 Stan.
L. Rev. 766, 803-07 (1960); Carlson, Statutpry Rules of Evidence
for Eminent Domain Proceedings, 18 Hastings L.J. 143, 150-51 (1966);
Whitaker, supra, 2 U.S.F. L. Rev. at 78-8l. See also Uniform
Eminent Domain Code § 1111 (1974) (adopting a provision comparable
to Section 820).
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replacenent cost technique would result in an improperly low value.4 In
fhapplying the technique, cnly matters that reasonably may be relied upon
‘by an expert may be USEd-S” And réplacenent ccet may cnly be ‘vsed when
relevant to the particular property being valued. 6 -

The effect of Section 820 is to. bring the standards for judicial
’valuations and appraiser valuations closer together, and to resolve
previous uncertainty in the 1aw.7 It should apply to noncondemnation

cases generally.

“"Conditions in Vicinity
Market value of property 1s based on the highest and best use to

which the property can be put.1 In determining the value of property,
it is desirable not only to determine its adaptability for a particular
use by virtue .of intrinsic characteristics such as size, shape, and
topegraphical conditicns,2 but also to determine the character of the
-neighborhood and trends in, development of other property in the general
vicinity.j_gm

Evidence Code Section 821 codifies the rule that a valuaticn wit-
. ness may take into account as a hasis for an opianion the nature of the

improvements on properties in the general yicinity and the character of

Pt trooi REEE L Y P

4. T. Dankert, Condemnation Practice Handbook, 14 California Real
_.Estate Law and Practice ? 508.11(3}] (19?§1.r,_

“5. :Evidence Code § 814; cf. Peoplei v. Leadership Housing Systems,
Inc., 24 Cal. App.3d 164, 100 Cal. Rptr. 741 {1972} (only factora

o gidered)., - - L P T

6. . Redevelopment Agency v. Del—Camp Investments, Inc R 38 Cal. App 3d
. 836 8#2 113 Cal. Rptr. ?62 _(1974).

7. Whitaker, sugra2 2 U.S.F. L. Rev. at 81.
L. Sacramento $.R.R. v. Heilbron; -156 Cal. ﬁOB 104 P. 979 (1909)

2. Hayward Union High School Dist. v. Lemos, 18? Cal. App 2d 348 9
.Cal. Rptr._TSO (1960) : .

.'. * i)

fCalifcrnia Condemnation Practice § 4.8 (Qal_ Gent. Ed Bar 1973).

{
-_l
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the existing uses being made of such properties.  This codifies prior
eminent domain case -]..aﬁr.‘!l Noncondesnation law on this point is not

clear.

Assessed Value

Evidence Code Section 822tc} precludes use of the assessed vaiua-
tion for taxation purposes to determitie the value of propérty. It is
well recognized that assessed values of property cannot be relied upon
2s an indication of its market value since they are penerally applied
with an eye to equalization of tax loads rather than an ascertainment of
market value, and are seldom determined in a consistent and systematic
manner.1 Application of this provision in noncondemnation cases would
codify existing law,z.apﬂ would be consistent with thg_;ule_iﬁ the
majority of other jurisdictions..3
Noncompensable Ttems

Evidence Code Section 822(e) requires that a valuation witness

exclude from consideration in forming an opinion the influence of non-
compensable items of value. This provision has greatest application in
eminent domain and inverse condemnation proceedings, where such matters
as the effect of an exercise of the police power are excluded.1 Other
noncompensable items in eminent domain include personal inconvenience,
annoyance, or discomfort, damages resulting from diversion of traffic,

damages due tc Impalirment of view, and change in the character of the

4. Note, Valuation Evidence in California Condemnation Cases, 12 Stan.
L. Rev. 766, 774 n.51 (1960). Section 1112 of the Uniform Eminent
Domaln Code 1s modeled after Section 821 of the Evidence Code. See
Comment to Uniform Eminent Domain Code § 1112 (1974).

1, Recommendation and Study Relating to Evidence in Eminent Domain
Proceedings, 3 Cal. L. Revision Comm'n Reports A-1, A-8 (1960);
Uniform Eminent Domain Code § 1113(3) (1974) (Comment)

2. 31 Cal. Jur.3d, Evidence § 196 { ).

3. Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev.
47, 83 (1967).

1. See Uniform Eminent Domaln Code § 1113(6) (1974) (Comment).
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ne:lghbofhood.2 " These items are peculiar to the substantive law of
eminent domain and inverse condeﬁnation, and applicatiun of Section
822(e) to noncondemnation casee would not change the substantive law of

those cases. Section 822(e) reiterates a general rule applicable in any

.. case In which opinion testimony is given—a witness may not base an

opinion on any matter that the witness "is precluded by law from us-
ing.”a

oy
LA

Proposed Legislation

The Commiss4dn's recommendation would be’éffectuated by enactment
of the following hedsure: ' T ' -
An act to amend Sections 810 813 and Blﬁ of and to add Section

823 to the Evidence Code, relating to evidence in the valuation of
property.

The people of the State .of California do enact as follows:

2. See, e.g 2 Whitaker, Real PrOperty Valuation in California, 2
U.5.F. L. Rev. 47, 58 (1967).

3. .Evid. fode §§_80I, 802;. see also, Evid. Code § 803.

et
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Evidence Code § 810 (amended)

SECTION 1. Section 810 of the Evidence Code is amended to read:

810, Fh#s (a) Except where another rule is provided by statute,

this article provides special rules of evidence applicable eniy te
eminent domain and inverse comdémnatien procecdinmgs to any action in

which the value of property is to be ascertained .

(b) This article does not povern ad valorem property tax assessment

or equalization proceedings.

Comment. Section 810 is amended to remove the limitation on
- application of this article to eminent domain and inverse condemnation
proceedings. This article applies to any action or proceeding in which
the "value of property” is to be determined. See Section 811 and Com-
ment thereto ("value of property' defined). See also Sections 105 and
120 ("action" includes action or proceeding). These cases include, but
are not limited to, the following:

(1) Eminent domain proceedings. See, e.g., Code Civ. Proc. § 1263.310
{measure of compensation is falr market value of property taken). '

(2) Inheritance taxation. See, e.g., Rev. & Tax. Code §§ 13311,
13951 (property taxed on basis of market value).

(3) Breach of contract of sale. . See, e.g., Com. Code §§ 2708, 2713
{measure of damages for nonacceptance, nondelivery, or repudiation is
based on market price). )

B {4) Mortgage deficiency judgments. See, e.g., Code Civ. Proc,
§ 580a (judgment calculated on fair market value of property).

(5} Gift taxation. See, e.g., Rev. & Tax. Code § 15203 (gift tax
computed on market value of property).

' (6) Fraud in the purchase, sale, or exchange of property. See,
e.g., Clvil Code § 3343 (measure of damages based on actual value of
property). _

{7) dther cases in which no statutory standard of market value or
its equivalent 1s prescribed but in which the court is required to make
a determination of market value, such as marriage dissolution. See,
e.g.;‘jg:ﬁg Marriage of Folb, 53 Cal. App.3d 862, 126 Cal. Rptr. 306

T artitle app determined

This article applies only where market value is to be s
whether for computing damages and benefits or for any other Egrgoge.thig
cases involving some other standard of value, the rules provided i1n

article are not made applicable by statute.
The introductory proviso of subdivision (a) assures that, where a

particular provision requires a special rule relating to value, the

special rule prevails over this article. 3See, e.g., Com. Code §§ 2723~

t and equali-
2724. By virtue of subdivision (b), property tax assessment 29 URUZ

ther judicial or administrative, _
i&tiggspzzgiggi?gsge:hEé. . jRev. & Tax. Code §§% 1609, 1636-1641 quﬁii_
igation proceedingsj;,Cal, Admin. Code, Tit. 18 {public revenues £

- r—
tionst}icthing in this section is intended to require augizﬁigg ;2a3352-
in the value of property where a hearing is not req ed Y furee
See, o ; Rev. & Tax. Code §§ 14501-14503 (Inheritangiain Referes
Sei&iﬁée&’but ﬁot required to conduct hearing to asce
pe

property).
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judgment taken 91 default. : _

40313 D
Evidence Code § £13 (amended)
SEE. 2, Section 813 of the Evidence Code 1is amended to read:

.813.. - (a) The'value of property may bé shown only by the opinion |
of the following persons : T ‘

* (1) Witnesses qualified to express suth opinions s

{2) The owner of the property or property interest being valued 3

and . : o T ;
(3) An officer, regular employee, or partner deésignated by a

corporation, partnership, or unincorporated assoclation that'is the

owner of the property or property interest being valued, if the désignee

'is knowledgeable as to the value of the property or property interest

(b} For the purposes of subdivision (a}, "ownmer of the probertg,gz

property interest being valued" inciudes, but is not 1imited to, a

" person entitled to possession of the property.

£ (o) Nothing in this $ection prohibits a view of . the property

. being valued or the admission of any other admissibie evidence (includ-

xi ing but not limited to evidence as to the nature and condition of .the ::)
property and, in an eminent domain proceeding, the character of the

improvement propoeed to be constructed by the plaintiff) for the limited

" phitpose of enabling the court, jury, or referee to understand and weigh

.the testimony given under subdivision (a); and such’ evidence, except

'evidence of the character of the improvement proposed to be constructed

by the plaintiff in an eminent domain proceeding, is subject to impeach-

ment and rebuttal. 1 . . 5
: T4ed Fo¥ the purseses of subdivision {e}— Uawrer o vhe pfopefty %
ot‘ptepetty inseress being vaiued inciudeo— but i3 net iimited Loy
-e persen entitted to poeseosien of ehe property- ‘ L

- {d). Nothing in this section precludes a determination of the value
.of property outside the range of opinion testimony in the caee of a

Comment. One effect of Section 813 is. to require that a determina-
tion of the value of property must fall within the range of the opinion
testimony. State v, Wherity, 275 Cal. App.2d 241, 249, 79 Cal. Rptr.

591, {1969). Subdivision (d) codifies an exceptibn to this rule.
See City Bank of San Diego v. Ramage , 266" Cal App 2d 570, 585, 72 Cal. ::)
Rprr. 273,  (1968) (foreclosure)4 . .
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31787
Evidence Code § 814 (technical amendment})

SEC.. 3. Section 8l4 of the Evidence Code is amended to read:
814;;_The opinion'of a witneéé:as to the value of property is
limited to such an opinion as is baséd on matter perceived by or personally
known to the ﬁitneéé 6r made known to him the witness at or before the
hearing, whether or not -admissible, that is of a type that reasonably
may be relied upon by an expert in forming an opinlon as to the value of
property, including but not limited to the matters listed in Sections
815 to 821, inclusive, and Section 823, unless a witness is precluded by

law from using such matter as a basis for his an opinion.

Comment. Section Bl4 is amended to reflect the enactment of Section
823, listing commodity market reports and used car price guides as
proper bases for opinions, While the value of property may be determined
by reference to matters listed in Sections 815 to 821 and 823 where
appropriate, an opinion as to value may also be based on any other
matter that satisfies the general requirements of Section Bl4. See,
e.g., City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 473,
486 n.8, 546 P.2d 1380, _ n.8, 128 Cal. Rptr. 436, n.8 (1976)
(price trend data admissible); South Bay Irr. Dist. v. California-
American Water Co., 61 Cal. App.3d 944, 980, 133 Cal. Rptr. 166,
(1976) (capitalization based on nonrental incone admissible); Redevelopment
Agency v. Del-Camp Investments, Inc., 38 Cal. App.3d 836, 842, 113 Cal.

Rptr. 762, (1974) (capitalization based on gross rentals admissible);
People v. Home Trust Investment Co., 8 Cal. App.3d 1022, 1026, 87 Cal.
Rptr. 722, (1970) (noncomparable sales admissible).

40314

Evidence Code § 323 (added)
SEC. 4. Section 823 is added to the Evidence Code to read:

823. Hotwithstanding any other provision of this article, when
relevant to the determination of the value of property, the fovllowing
matter is admissible as independent evidence and is a proper basls for
an opinion as to the value of property:

(a) If the property being valued is regularly bought and sold in an
established commodity market, reports in officlal publications or trade
journals or in newspapers oY periodicals of general circulation pub-
lished as the reports of the market. The ecircumstances of the prepara-
tion of such a report may be shown to affect its weight but not its
admissibility.

{(b) If the property being valued is a motor vehicle, used car price
guides customarily used by California automobile dealers for a motor

vehicle of that year and model.
=20.




Comment. Section 823 is an exception to the general rules that
value may be shown only by opinion testimony (Section 813(a)) and that
value may not be based on an opinion of the value of other property
(Section 822(d)). Subdivision (a) is'derived from Commercial Code
Section 2274 (prevailing price of goods). Subdivision (b) is derived
from Code of Civil Procedure Section 690, 2 (exemption of motor vehicle
from execution). : : : e




31564
APPENDIX (EVIDENCE CODE §§ 810-822) .
EVIDENCE OF MARKET VALUE OF PROPERTY

[2]

810. This article provides special rules of evidence applicable

only to eminent domain and inverse condemnation proceedings.

31565
811. 'As used in this article, "value of property"’ means market
-value of any of the following:
- {a) Real. property or any interest therein.

(b} Tangible personal property.

31566
Bl12. This article is not intended to: alter or 'change the existing
substantive law, whether statutory or declsional, interpreting the

r

meaning of "market value,’ whether denominated "fair market value" or

-otherwise.

31567
813. {a) The wvalue of property may be shown only by the opinions
of : - . : o
(1) Witnesses qualified to express such opiniens;
(2) The owner of:the property or property interest being walued;
and ' : ‘

{3) An'officer, regular employee, or partner designated by & corpo-
ration, partnership, or unincorporated associatiom that 1s the éwner of
the property or property interest being valued, if the designee is
knowledgeable as to the value of the property or property interest.

{(b) Nothing in this seéction prohibits a view of the property being
valued or the admission of any other aduissible evidence (including but
not limited to evidence as to the nature and condition of the property
and, in an eminent domain proceeding; the character of the improvement
‘proposed to be constructed by the plaintiff) for the limited purpese of
enabling the court, jury, or reéferee to understand and weigh the testi-
mony given under subdivibion (d); and such.evidence, except -evidence of
the character of the imprcvement proposed ‘to be constructed by the
Elaidtiff in an eminent domain proceeding, #s subject. to -impeachment and

rebuttal.
-1-



(c) For the purposes of subdivision (a), "owner of the property or
property interest being valued” includes, but is not limited to, a

perscn entitled to possession of the property.

31571
814. The opinion of a witness as to the value of property is
limited to such an opinion as 1s based on matter perceived by or person-
ally known to the witness or made known to hiﬁ at or before the hearing,
whether or not admissible, that 1s of a type that reasonably,méy be
relied upon by an expert in fofming an opinion aé“to the value of prop~
erty, including but not limited to thermatters listed In Sections 815 to
821, inclusive, unless a witness is precluded by law from using such
matter as a basis for his opinionm.
| ) 31568
815. When relevant to the determination of the value of property,
a witness may take into account as a basls for an opinion the‘price and
other terms and circumstances of any sale or contract to sell and pur-
chase which included the property or property interest being wvalued or
éﬁ§ part thereof if the sale or contract was freely made in good faith
within g reasonable time before or after the date of valuation, except
that in an eminent domain proceéding where Ehé sale or contract to sell
and puféhase iﬁciﬁﬁes only the property or property interest being taken
or a part thereof, such sale or contract to sell and purchase may neot be

taken into account 1f it occurs after the filing of the 1is pendens.

31572

816. When relevant to the determination of the value of property,
a witness may take into account as a basis for his opiﬁién'the price and
other terms and circumstances of any sale or contract to sell and pur-
chase comparable‘property if the sale or contract was freely made in
'gbod faith within a reasonable time before of after the date of valua-
tion. In order to be considered comparable, the sale or contract must
have been made sufficiently near in time to the date of valuation, and
the property sold ﬁuét be located sufficiently near the property being
valued, and must be-Sﬁfficiently alike 1n respect to character, size,

situation, usébilify, and improvements, to make it ‘clear that the prop-
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‘erty sold -and- the property being valued are comparable in value and that
. the price realized for the property sold may fairly be cdﬂsi&éféd as
shedding light on the wvalue of the property being valued.

31569

817. (a) Subject to subdivision (b), when relevant to the deter-
- mination of the value of property, a witness may také intd account as a
basis for dn opinion the rent resérved and other terms and cilrcumstances
of any lease which intluded the property or property interest being
valued or'any part thereof which was in effect within a redscnable time
before or after thédate of valuation, except that in an’ eminent domain
proteeding where the lease includes only the property or property inter-
est belng taken or a part thereof, such lease may not be taken into
acesount in the determination of the value of property 1f it 1s entered
into after ‘the filing of thé lis pendens. S

(b) A witness may take Into account a lease providing for a rental
fiked by a percentage or other measurable portion of gross sales or
gross income from a business conducted on the leased property only for
the purpose of arriving at an opinilon as to the reasonable net rental
value attributable to the property or property interest being valued as
provided in Section 819 or determining the value of the leasehold inter-

est.

31573
818. For the purpose of determining the capitalized value of the
" reasonable net rental value“artributable to the property of property
interest being valued as provided in Section’' 819 or determining the
value of a leasehold interest, a witness may take into‘actount as a
basis for his opinion the rent reserved and other terms and clrcum-
stances of any lease of comparable property if the lease was freely made
in good faith within a reasonable’ time before or afteér the date of

valuation.

31574
819. When relevant to the determination of the value of property,
a witness may take into account as 'a basts for his opinion the capital-
ized value of the reasonable het rental valuye attributable to the land
. . . . , .. '
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and existing improvements thereon (as distinguished from the capltalized
value of the income or profits attributable to the business conducted

thereon)

38724
320. When relevant to the determination of the value of property,
a witness may take into account as a basis for his opinion the .value of
‘ the property or property interest being valued .as indicated by the value
'”of the land together with the cost of replacing or reproducing the
existing improvements thereon, if the improvements enhance the value of
the property or property interest for its highest and best use, less

whatever depreciation,pr obsolescence the improvements have suffered.

. , 38723

B21. When relevant to the determination of the value of property,
a witneseimay take into account as a basis for his opinion the nature of
the imprprements on properties in the general vicinity of the property
or property interest being valued and the character of the existing uses

being made of such properties.

: o 31570

822. Notwithstanding the provisions of Seetions 814 to 821, the
following matter is inadmissible as evidence and is not a proper basis
for an opinion as to the value of property:

_ (a) The price or cther terms and circumstances of an acquisition of
property or a property interest if the acquisition was for a public use
~ for which the property could have been taken by eminent domain.

{b) The price at which an offer or option to purchase or lease the
property or property interest being valued or any other property was
made, or the price at which such property or interest was optioned,
offered, or listed for salehqr lease, except that an option,-offer, or
listing may be introduced by a party as an admission of another party to
the proceeding; but nothing in this subdivision permits an admission to
be used as direct evidence upon any matter that may be shown only by
~opinicn,evidence under Section 813. ,

{c) The value of any property or property interest as assessed for
taxation purpeses.or the emount of taxes which may be due on the prop-

erty, but nothing in this subdivision prohibits ‘the consideratién of
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actual or estimated taxes for the purpose of determining the reasonable
net rental value attributable to the property or property interest being
valued.

(d} An opinion as to the value of any property or property interest
other than that being wvalued.

{e) The influence upon the value of the property or property inter-
est being valued of any noncompensable items of wvalue, damage, or in-
jury.

{f) The capitalized value of the income or rental from any property

or property interest other than that being valued.



